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KY QUY PE PAM BAO THU'C HIEN HQP PONG LAO PONG
THUC TRANG VA HUONG HOAN THIEN

ESCROW DEPOSIT TO ENSURE THE LABOR CONTRACT TO BE IMPLEMENTED
CURRENT CONDITIONS AND SUGESSTIONS FOR COMPLETION

VU THI BICH HAI™

TOM TAT: Bé Ludt Lao dong 2012 quy dinh, khong dwoc yéu cau nguoi lao dong thuc hién
bién phdp bdo dam bang tién hodc tdi san khéc cho viéc thuc hién hop dong lao dong. Thé
nhung, thuc tién van xdy ra triong hop nguoi sir dung lao ddng mat tdi san vi phdi giao tdi
san ciia minh cho ngwoi lao dong dé thuee hién hop dong lao dong. Do d6, dé dam bao an toan,
khdng it nguoi sir dung lao déng yéu cau nguoi lao déng phdi ky quy. Bai viét nay sé phan tich
thue trang Ph&P ludt VA thee tién thue hién bién phap Ky qup dé dam bdo thuwc hién hop dong
lao ddng trong diéu kién héi nhdp nén Kinh té quoc té hién nay ciia Viét Nam, trén co s¢ do,
diea Ya mot s6 kién nghi hoan thién phap ludt Viét Nam vé vin dé nay.

Tir khéa: bién phdp bao dam; ky quy; nguoi lao déng; nguoi sir dung lao déng; hop dong
lao dong.

ABSTRACT: Labor Code 2012 stipulates that employers must not request employees to
mortgage cash or property for the labor contract to be implemented. However, in the
reality, this problem still happens, there are employers who were lost thier properties due
to handing over the properties to their employees to implement the labor contract.
Therefore, many employers still require workers escrow deposit to ensure the
implementation of labor contracts. This article will analyse the legal situation and current
situations of escrow deposit to ensure the labor contract to be emplemented in the context
of Vietnam's current international economic integration to propose some suggestions for
improving Labor Code.
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1. PAT VAN DE

Khoan 2 Piéu 20 Bo luat Lao dong
2012 quy dinh, nguoi st dung lao dong
khong dugc yéu cau ngudi lao dong thuc
hién bién phap bao dam bang tién hoic tai
san khac cho viéc thyc hién hop déng lao
ddng. Tuy nhién, trong thuc tién van ton tai
truong hop mat tai san vi phai giao tai san

ctia minh cho ngudi lao dong dé thyc hién
hop ddng lao dong. Trong bdi canh Viét
Nam ngay cang tham gia sau rong vao cac
hiép dinh thwong mai tu do thé hé méi (dic
biét 12 Hiép dinh Ddi tac toan dién va tién
b xuyén Thai Binh Duong - CPTPP), Viét
Nam c¢6 nghia vu nhanh chong thuc hién
cac tiéu chuan lao dong qudc té boi lao
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dong 13 yéu t quan trong cia phat trién
bén ving. Vay, phap luat Viét Nam c6 nén
stra d6i theo hudng cho phép nguoi sir
dung lao dong yéu cu nguoi lao dong ky
quy dé bao dam viéc thuc hién hop dong
lao dong hay khong, néu co, phai stra dbi
quy dinh vé van dé nay nhu thé nao dé vira
phu hop voéi thuc tién cua Viét Nam, thong
16 chung cua thé gidi ciing nhu cam két
trong cac diéu wdc qudc té co lién quan?
Bai viét s& giai quyét cac van dé néu trén.

2. NOI DUNG

2.1. Khai quat vé ky quy dé biao dam
thure hi¢n hop dong lao dong

Piéu 15 Bo luat Lao dong 2012 quy
dinh: “Hop déng lao déng la s théa thudn
gitta nguoi lao dong va nguoi su dung lao
dong vé viéc lam ¢é tra lwong, dieu kién
lam viéc, quyén va nghia vu ciia moi bén
trong quan hé lao dong”. Nhu vay, hop
ddng lao dong 1a hinh thirc phap 1y chi yéu
lam phat sinh quan hé lao dong trong nén
kinh té thi truong [2, tr.3] va dugc xay
dung linh hoat, phu hop véi su nang dong
ctia co ché thi truong. Tuy nhién, khong
phai lic nao cac bén trong quan hé lao
dong ciling tudn thu cac ndi dung da thoa
thuan trong hop dong lao dong. Do do,
phap luat quy dinh nhiéu co ché dé bao
dam thyc hién hop dong. Piéu niy ciing
hoan toan phi hop voi quan diém khi xay
dung hop dong 1a: Hop dong duoc tao ra dé
thuc hién, khéng phai dé pha va.

Pé dam bao thuc hién nghia vu phat
sinh tir hop dong ndi chung, phap luat Viét
Nam hién hanh quy dinh vé 9 bién phap
bao dam gdém: cam cd, thé chip, bao lanh,
dit coc, ky cugc, bao luu quyén sé hitu,
cam giit, tin chip va ky quy (Piéu 292 Bo
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luat Dan sy 2015). Nhu vay, ky quy 1a mot
bién phap dé bao dam thyc hién hop dong.
Hop dong lao dong tuy ciing 12 hop dong
nhung loai hop ddng nay cé lién quan dén
strc lao dong cua con ngudi va quyén quan
Iy lao dong cua nguodi su dung lao dong
ciing chi ton tai trong hop dong lao dong
ma khong ton tai trong cic quan hé hop
dong khac [1, tr.13], hop ddong lao dong
con duge diéu chinh boi nhimg quy dinh
riéng trong Bo luat Lao dong. Dé phu hop
v6i loai hop dong ndy, c6 mot bién phap
duoc nhiéu nguodi st dung lao dong ap
dung trong thyc tién 13 bién phap ky quy.

Theo Diéu 330 B luat Dan su 2015,
Ky quy 1a viéc bén c6 nghia vu giri mot
khoan tién hodc hién vat quy hodc gidy to
c6 gié tri vao tai khoan phong toa tai mot to
chtc tin dung dé bao dam viéc thuc hién
nghia vu. Truong hop bén c6 nghia vu
khong thuyc hién hodc thuyc hién khong
dung nghia vy, bén c6 quyén dugce to chirc
tin dung noi ky quy thanh toan, boi thuong
thiét hai do bén c6 nghia vu gay ra, sau khi
trir chi phi dich vu. Ttr quy dinh nay, c6 thé
suy doan néu 1a ky quy ciia ngudi lao dong,
ngudi lao dong phai giri mot khoan tién
hodc kim khi quy, gidy to co gia tri khac
vao tai khoan phong toa tai mot to chirc tin
dung dé bao dam viéc thuc hién nghia vu
phat sinh tir hop dong lao dong.

Vay, phap luat Viét Nam hién hanh c6
cho phép ngudi sir dung lao dong yéu cau
ngudi lao dong ky quy dé dam bao viéc
thuc hién hop dong lao dong hay khong?
Ca khoan 2 Diéu 20 B luat Lao dong 2012
va khoan 2 Piéu 17 Du thao 7 B6 luat Lao
dong sira doi (Dy thao trinh Uy ban thuong
vu Quéc hoi tai phién hop lan tha 37- Du
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thao thang 9 nam 2019) déu quy dinh mot
trong nhirng hanh vi nguoi st dung lao
dong khong duoc lam khi giao két, thuc
hién hop dong lao dong 1a yéu cau nguoi
lao dong phai thuc hién bién phap bao dam
béng tién hodc tai san khac cho viée thuc
hién hop dong lao dong. Ban chat ciia hanh
vi thuc hién bién phép bao dam bang tién
hoac tai san khac cho vi¢c thuc hién hop
ddng lao dong chinh 13 hanh vi ky quy
(nhung ky quy 1a gui tai san vao “tai khoan
phong téa tai mot to chirc tin dung” chi
khong phai giri & bat ky chd nao). Nhu vay,
Bo luat Lao dong 2012 (4p dung ddi voi
nguoi lao dong Viét Nam, ngudi hoc nghé,
tap nghé va nguoi lao dong khac duge quy
dinh tai B luat Lao dong 2012; nguoi st
dung lao dong, nguoi lao dong nudc ngoai
lam viéc tai Viét Nam va co quan, td chirec,
c4 nhan khac c6 lién quan truc tiép dén
quan hé lao dong) khdéng cho phép nguoi
str dung lao dong budc nguoi lao dong ky
quy dé dam bao viéc thuc hién hop dong
lao dong. Quy dinh nay twong dong vai
Diéu 9 Luat Hop ddng lao dong Trung
Qudc 2007 [5].

Theo Diéu 5 Nghi dinh 95/2013/ND-
CP (dugc sira ddi, b sung boi Nghi dinh
88/2015/ND-CP) quy dinh xtr phat vi pham
hanh chinh trong linh vyc lao dong, bao
hiém x3 hoi va dua nguoi lao dong Viét
Nam di lam viéc & nudc ngoai theo hop
ddng, nguoi st dung lao dong co thé bi
tién tr 20.000.000 ddng dén
25.000.000 dong néu budc ngudi lao dong

phat

thuc hién bi€n phdp bao dam bé‘mg tién
hodc tai san khac cho vi¢c thuc hién hop
ddng lao dong. Bién phap khic phuc hau
qua trong trudng hop nay 1a budc tra lai s6
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tién hodc tai san da giit ciia ngudi lao dong
cong voi khoan tién 13i cua s tién da giir
clia nguoi lao dong tinh theo 13i sudt tbi da
ap dung ddi véi tién giri khong ky han cao
nhit cua cic ngin hang thwong mai Nha
nude cong bé tai thoi diém xir phat déi véi
hanh vi vi pham.
2.2. Thue tién ap dung bién phap ky quy dé
bao diam viéc thue hién hop dong lao dong
Mic du khoan 2 Diéu 20 B luat Lao
dong 2012 quy dinh, ngudi st dung lao
dong khong duoc yéu cau nguoi lao dong
thuc hién bién phap bao dam bang tién
hodc tai san khac cho viéc thyc hién hop
dong lao dong, thé nhung, thyc tién di xay
ra khong it trudng hop nguoi st dung lao
dong mat tai san vi phai giao tai san cua
minh cho nguoi lao dong dé thyc hién hop
ddng lao dong. Vi du: Cac doanh nghiép
ban hang truc tuyén budc phai giao hang
cho nhan vién dé chuyén cho khach hang,
nhung nhan vién khong giao hang hoac
giao hang va nhan tién ciia khach hang rdi
b6 trén. Do do, dé dam bao an toan, van
khong it nguoi st dung lao dong yéu cau
nguoi lao dong phéai ky quy (nhung trong
thyc té thuong 1a gui tién cho ngudi sir dung
lao dong gitt chir khong phai la gui tai san
vao “tai khoan phong toa tai mot to chirc tin
dung” theo Diéu 330 By luat Dan su 2015).
Vu viée thuc té&: Nam 2019, Cong ty
ML tuyén dung lai xe taxi nhung yéu cau
ho phai ky quy. Cu thé: Mic ky quy ban
dau 1a 2.000.000 dng; mién ky quy ddi voi
v6i bd doi xuat ngil, ngudi duoc bao lanh
boi can bo, nhan vién cua cong ty. Lai xe
€6 kinh nghiém tir 24 thang tré 1€n duogc
thuong ky quy 2.000.000 dong; 1ai xe méi
thuong ky quy ngay 1.000.000 dong [9].
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Viéc nguoi lao dong bi cac doanh nghiép
kinh doanh van tai taxi yéu cau ky quy 1a
“khong 1a” boi doanh nghi€p phai giao xe 6
t6 (c6 gié tri 16n) cho ngudi lao dong dé ho
van chuyén hanh khach nén viéc 1am mét
mét hodc hu hong xe 14 rat kho tranh khoi.

Hién nay, bén canh véan chuyén hanh
khéch, van chuyén tai san ciing 13 loai dich vu
duoc nhiéu ngudi quan tim st dung. Vi du:
Cong ty GHN tuyén dung nhan vién vi tr
chuyén phat/ giao nhan véi mirc ky quy “chi”
1 triéu dong, chia 2 dot dong, mdi dot 500.000
dong [7]. Tuong tu, mot sb nhan vién tai Cong
ty MD Ky hop ddng lao dong thoi han 6 thang
voi vi tri nhan vién giao hang phai ky quy 5
triéu dong va nguodi lao dong don phuong
chim diit hop dong lao dong vi bét cir 1y do gi
ciing phai bao trude 30 ngay; néu khong, phai
boi thudng va mat tién ky quy,... [6].

Tuong ty, tai Cong ty G, dé trd thanh
“doi tac” G giao hang (GExpress), trudc tién
tai xé phai ding ki tro thanh ddi tac GBike va
dat nhimg diéu kién sau: Hoan thanh t5i thiéu
100 cubc xe GBike; sb sao tir 4.8 tré 1én;
tham gia khoa dao tao giao hang chi 30 pht.
Sau khi vuot qua bai kiém tra khoa dao tao
vé giao hang, ngudi tmg tuyén can dong tién
ky quy giao hang 2 tridu dé duoc kich hoat
dich vu [8]. Tuy nhién, can thiy, cic doanh
nghi¢p kinh doanh vén tai “cong nghé” hién
nay c6 chién lugc kinh doanh hoan toan khac
vo1 cac doanh nghi€p kinh doanh van tai
“truyén théng”. Cac doanh nghiép kinh
doanh van tai “cong nghé” khong giao két
hop ddng lao dong véi tai xé. Ho goi tai xé
(ngudi s¢ hiru xe) 1a “ddi tac” (khong phai 1a
nguoi lao dong) va cac bén giao két vdi nhau
hop dong hop tac. Do d6, Cong ty G yéu cau
“ddi tac” cta minh “ky quy” khong vi pham
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khoan 2 Diéu 20 Bo luat Lao dong 2012.
Trong khi d6, cac doanh nghi¢p kinh doanh
van tai “truyén thong” yéu ciu ngudi lao
dong ky quy, tuy cing ban chat v6i hanh vi
trén nhung lai bi xem 1a vi pham phap luat.

Tir tinh hudng trén c6 thé thdy, tuy
cung kinh doanh mdt linh vuc véi cung mét
hé qua phap 1y nhung véi cach thuc thuc
hién khac nhau, trach nhiém cua cac bén la
khac nhau. Diéu nay cé that sy “khuyén
khich” su phat trién lanh manh cua thi
truong? Cau tra 101 1a khong, béi muc dich
cudi cting ma cac bén hudng dén déu 1a “loi
nhudn” nén sy canh tranh trong kinh doanh la
diéu khong thé tranh khéi. Thuc té cho thiy,
du khoan 2 Piéu 20 Bo luat Lao dong 2012
khéng cho phép, ngudi sir dung lao dong van
yéu cau ngudi lao dong ky quy dé dam bao
thyc hién hop dong lao dong va diéu nay da
“vo tinh” bién lam viéc “ky quy” nay trd
thanh “tu phat”, “khé kiém soat”.

Bén canh viéc ky quy dé dam bao thuc
hién hop dong lao dong, viéc yéu cau ngudi
lao dong ky quy ciing dugc nguoi su dung lao
dong dua ra boi nhiéu 1y do khac nhau. Vi du:
Ba A 1a nhan vién cua mot cong ty trong linh
vire 1am dep, thim my. Khi ky hop dong thir
viéc, cong ty yéu cau ba ky quy 10 triéu dong.
Theo cong ty, day la chi phi dao tao trr vao
luong trong 10 thang va hoan tra sau khi hét
hop dong 2 niam. Khi ngudi lao dong nghi
viéc, cong ty s& hoan tra tién quy sau 3 thang
ké tir ngdy cham dut hop dong lao dong. Thé
nhung, trong thyc t 13 “chua” nhan vién nao
¢6 thé 1am viéc tai cong ty dugc 2 nam. Nhu
vdy, khoan tién ky quy trong truong hop nay
duoc xem 1a “chi phi dao tao”, khong phai dé
dam béo thuc hién hop dong lao dong.



TAP CHI KHOA HQC DAI HQC VAN LANG

Vii Thi Bich Hai

Yéu ciu nguoi lao dong thuc hién bi¢n
phap bao dam bang tién hodc tai san khac
cho viéc thyc hién hop dong lao dong con
nhiéu “bién tudng” khac. Thuc t& xay ra
truong hop nhu sau: Nha truong yéu cau
ong T (gido vién tap su) ky quy 15 tri€u
ddng (twong duong chi phi dao tao). Sau
khi hét thoi gian tap su, 6ng T c¢b “trach
nhiém” viét don thi tuyén (xét tuyén) bién
ché chinh thtc (trudng tu thuc). Khi dugc
bién ché, ong T phai phuc vu lau dai
(khong thap hon 5 nam). Ngay 05-9-2015,
ong T ky hop dong lao dong khdng xac
dinh thoi han. Kém theo phy luc hop dong,
ong T c¢6 ky van ban tham gia gop vén 15
triéu va cam két khong rat vén trong thoi
han 5 nam coéng tac. Sau do, ong T cd gui
don xin nghi viéc, mudn cham dut hop
ddng lao dong va rat s tién ky quy 15 triéu
dong nhung phia nha trudng khong dong ¥.
C6 nhiéu quan diém duoc dua ra lién quan
dén sb tién ky quy nay:

Quan diém 1: Pay 1a tién ky quy theo
khodn 1 Diéu 330 Bo luat Dan sy 2015.

Quan diém 2: Pay 1a hop dong hop tac.
S6 tién 15 triéu dong nay dé gop von thuc
hién hoat dong kinh doanh trong linh vuc dao
tao nén phai thyc hién theo thdéa thuan trong
hop dong va quy dinh cta phap luat c6 lién
quan (Piéu 504 Bo luat Dan sy 2015).

Quan diém 3: Pay 1a hop dong dao tao
nghé. Do d6, ong T sé& phai thuc hién ding
cac diéu khoan trong hop dong theo Diéu
62 Bo luat Lao dong 2012.

Nhu viy, dé c6 dugc viée lam, nguoi
lao dong trong truong hop ndy di chap
nhan dong tién ky quy di khong biét khoan
tién nay sé& dugc st dung nhu thé nao va
phat sinh hau qua phap ly gi.
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T nhimng tinh hudng trén cho thay,
thuc tidn hién nay ton tai rit nhiéu truong
hop Vi pham quy dinh tai khoan 2 Diéu 20
Bo luat Lao dong 2012. Bé xu ly vi pham
nay, Diéu 5 Nghi dinh 95/2013/ND-CP quy
dinh xt phat vi pham hanh chinh tr
20.000.000 ddong dén 25.000.000 ddng. Tuy
nhién, 4p dung quy dinh trén trong thuc té
van con ton tai cac vudng méc sau day: 1)
Gia su Cong ty budc 20 nguodi lao dong
phai ky quy. Vay, mac xur phat trén ap dung
d6i voi 01 ngudi lao dong hay 20 ngudi lao
dong?; 2) Mirc xtr phat tir 20.000.000 dong
dén 25.000.000 dong c6 du stc “ran de”
nguoi st dung lao dong khong?; va, (iii) Co
quan Nha nudc c6 thim quyén c6 thyc hién
t6t viéc thanh tra, giam sat hanh vi nay dé
dam bao xu 1y kip thoi cac truong hop vi
pham nhdm bao vé su lanh manh cua thi
truong lao dong khong?

Thuc tién cho thiy, tranh chap lién
quan dén khoan tién ky quy nay thudng
xuyén xay ra, dac biét la khi mdt bén don
phuong chiam dat hop dong lao dong. Vi
du: Anh N (nhén vién 1ai xe chat lugng
cao) khdi kién yéu cau cong ty T phai hoan
tra s6 tién ky quy 10 triéu dong va da duoc
Toa an Nhan dan huyén C, tinh T4y Ninh
giai quyét [12]. Tuy nhién, do sé tién ky
quy khong 16n va trinh ty, thu tuc giai
quyét vu an lao dong theo trinh tu, thu tuc
td tung dan sy lai phtc tap, tdn kém thoi
gian va tién bac nén sb luong vu an dugc
dua ra giai quyét tai Toa 4n Nhan dan hién
nay 1a khong nhiéu [11]. Tuy vay, viéc giai
quyét tranh chip trong hoan canh nay
khong chi dé khoi phuc va bao vé quyén,
loi ich hop phép cia cac bén tranh chap ma
con anh hudng truc tiép dén sy 6n dinh cua
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cac quan h¢ lao dong va hoat dong san
xut, kinh doanh cta cac chu thé kinh
doanh. Thyc té trén doi hoi Viét Nam phai
ra soat, xdy dung, hoan thién khuén khé
phap 1y lao dong vé van dé nay.
2.3. Hoan thi¢n phap luit Viét Nam hién
hanh vé ky quy dé dam bao thuc hién
hop dong lao dong

Bo6 luat Lao dong 2012 khéng cho phép
ngudi sit dung lao dong yéu cau ngudi lao
dong ky quy dé dam bao viéc thuc hién hop
dong lao dong gitp phong ngira lao dong
cudng birc, phit hop voi Cong ude 29 cia TH
chic Lao dong qudc t& (ILO) vé lao dong
cudng birc va Cong ude 150 cia ILO vé xoa
bd lao dong cudng burc, phu hop voi trach
nhiém x3 hoi cia doanh nghiép (Corporate
Social Responsibility - CSR), gép phan bao
vé ngudi lao dong trude su “chiém dung”
cua nguoi st dung lao dong, giup ho thuc
hién quyén tu do lam viéc va dam bao ho
c6 thé tham gia vao quan hé lao dong mot
cach binh dang. Tuy nhién, c¢6 ¥ kién cho
rang, viéc thiéu bién phap bao dam nhu giir
tai san bao dam c6 thé dua nguoi st dung
lao dong vao hoan canh khé khin dé co thé
dé bao vé quyén loi ctia minh [10].

Chung t6i cho rang, tuy khoan 2 Diéu
20 B9 luat Lao dong 2012, giup bao vé tot
quyén loi ctua ngudi lao dong nhung quy
dinh nay ciing c¢6 thé anh huong khong t6t
dén moi truong dau tu va hop tac qudc té.
Boi 18, quan hé lao dong trong nén kinh té
thi truong 1a “quan h¢ song phuong, vira
binh dang vira phu thudc” [3, tr.56] giita
nguoi lao dong va nguoi st dung lao dong.
Vi tu cach 1a chu thé binh dang véi nguoi
lao dong va gin véi viéc thuc thi nguyén tic
“trude phap luat, moi ngudi déu binh dang”,
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phap luat lao dong khong chi phai bio vé
quyén va loi ich chinh dang ciia ngudi lao
dong ma con phai bao vé ca quyén va loi ich
hop phap ctia nguoi st dung lao dong, gilp
tao tdm 1y an toan cho cic nha dau tu (dic
biét 13 nha dau tu nuéc ngoai) dé ho dau tu
va kinh doanh c6 hi¢u qua. Chinh vi viy,
quy dinh vé ky quy thuc hién hop dong lao
dong cling can tao duge su can béng vé loi
ich gitra cac bén trong quan h¢ lao dong.

Hién nay, Viét Nam van chua phé
chuan 3 cong uéc (Cong udc sd 87, 98 va
105 cta ILO) lién quan dén ty do lién két,
quyén thuong lugng tap thé va loai bo lao
dong cudng birc. Vi vy, ngoai ¥ nghia vé
thuong mai, ddy chinh 1a co hoi dé Viét
Nam hién dai hoa phap luat lao dong va hé
thong quan hé lao dong trong khung thoi
gian di dinh, bao gdm cac bién phép tring
phat c6 thé 4p dung. Bén canh d6, Bo luat
Lao dong 2012 khi sira doi ciing phai quan
tim dén van d& “trach nhiém xa hoi cua
doanh nghiép”, boi ddy 1a nhan t6 quan
trong dé phat trién bén viing, gitip nang cao
uy tin cua doanh nghi¢p trong quan hé véi
khach hang va ddi tac, tao ra uu thé trong
canh tranh va kéu goi dau tu, dic biét 1a
dau tu nudc ngoai.

Tu thuc té trén, chung t61 cho réng,
thay vi dé nguoi st dung lao dong “tim
cach né tranh” thuc hién quy dinh vé bién
phap bao dam bang tién hodc tai san khac
cho viéc thuc hién hop déng lao dong, dan
dén sy “tiy tién” va cac hau qua phap ly
khong mong mubn, phap luat nén tao mot
“hanh lang phap 1y cu thé” dé cac bén trong
quan hé lao dong di theo “hanh lang phap
Iy’ nay, on dinh céac quan h¢ lao dong va tur
d6, gop phan vao su 6n dinh xa hoi.
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Vii Thi Bich Hai

Khéc véi quy dinh ctia B ludt Lao
dong 2012, Piéu 23 Luat Nguoi lao dong
Vi¢ét Nam di lam vi¢c ¢ nudc ngoai theo
hop ddng 2006, cho phép ngudi lao dong
thoa thuan véi doanh nghiép dich vu vé
viée ky quy dé bao dam viéc thuc hién hop
ddéng dua ngudi lao dong di lam viée &
nude ngoai. Ngudi lao dong truc tiép hodc
thong qua doanh nghi¢p dich vy, ndp tién
ky quy vao tai khoan riéng dugc doanh
nghiép mé tai ngan hang thuong mai dé giir
tién ky quy cia nguoi lao dong. Tién ky
quy cua nguoi lao dong duoc hoan tra ca
gbc va 1ai cho ngudi lao dong khi thanh 1y
hop dong dua ngudi lao dong di 1am viéc &
nudc ngoai. Trudong hop nguodi lao dong vi
pham hop dong dua nguoi lao dong di lam
viéc & nudc ngoai, tién ky quy ciia ngudi
lao dong dugc doanh nghi¢p dich vu st
dung dé bu dip thiét hai phat sinh do 13i
cua nguoi lao dong gay ra cho doanh
nghiép; khi st dung tién ky quy dé bu dip
thiét hai, néu tién ky quy khong du, ngudi
lao dong phai nop bo sung, néu con thira,
phéi tra lai cho ngudi lao dong. Tuy nhién,
viéc ky quy nay khong thé thuc hién “tuy
tién”, phai tuan thu quy dinh cua phap luat
vé thi trudng lao dong ma doanh nghiép
dich vu dugc thoa thuan véi nguoi lao dong
vé viéc ndp tién ky quy; muc tran tién ky
quy cua nguodi lao dong (phu hop véi tirng
thi truong lao dong ma doanh nghiép dich
vu duogc thoa thuan véi nguoi lao dong vé
viéc nop tién ky quy) va viéc quan 1y, sir
dung tién ky quy cua nguoi lao dong.

bay cling 1a van dé duoc phap luat mot
s6 qudc gia trén thé giéi quan tam, dién
hinh 1a phap luat Thai Lan. Piéu 10 Pao
luat Bao vé€ Lao dong Thai Lan 1998 (sta
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d6i, bd sung 2008) quy dinh: “Nguwoi sir
dung lao dong sé bi cam véu cau hodc nhén tir
nguoi lao dong mét khoan tién ky quy bao dam
cho viée lam hodc tién ky quy dé tra cho nhimg
thiét hai doi voi cong viéc bat ké lién quan dén
tién bac, tdi san hodc bao dam cia nguoi khac
trir khi ban chat hodc diéu kién cong viéc doi
hoi nguoi lao dong chiu trach nhiém vé tién
hodc tai san ciia nguoi sir dung lao dong, diéu
co thé gay thiét hai cho nguoi sir dung lao
dong. Ban chat hodc diéu kién cong viéc ma
nguoi st dung lao dong dwoc phép véu cdu
hodic nhan tién ky quy bao dam tir nguoi lao
dong, ciing nhu bat ky logi bdo dam ndo, cdc
gia tri bao mat va phuwong tién gir sé phai phu
hop véi cac quy tic va thi tuc theo quy dinh
trong théng bao cuia bo truong”.

Thi truong lao dong ¢ Viét Nam c6 dac
diém cung lao dong 16n hon cau lao dong
nhung lai thiéu lao dong trinh d6 cao; khu
vuc tu nhan dang phét trién, lyc luong st
dung lao dong chu yéu 1a cac doanh nghiép
vra va nho, hoat dong kinh doanh phu
thuoc nhiéu vao diéu kién hién tai,... [4,
tr.88]. Do do, viéc diéu chinh quan hé lao
dong linh hoat, gidm sy bao ho cua Nha
nudc ddi voi ngudi lao dong, thiét 1ap su
can bang loi ich gifta cac bén 1a mot nhu
cau mang tinh khach quan. Theo ching t6i,
huéng giai quyét trén cua phap luat Thai
Lan 13 hop 1y, gitip can bang duoc loi ich
cua hai bén trong quan h¢ lao dong.

Theo ching t6i, B luat Lao dong 2012
khi stra d6i, bd sung c6 thé tham khao quy
dinh cua Pao luat Bao vé Lao dong Thai Lan
1998 (stra doi, bo sung 2008), Luat Nguoi lao
dong Viét Nam lam viéc & nudc ngoai theo
hop ddng 2006 va Thong tu 21/2013/TT-
BLDTBXH ngay 10-10-2013 quy dinh mirc
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tran tién ky quy va thi truong lao dong ma
doanh nghiép, dich vu dugc thoa thuan ky
quy véi ngudi lao dong, dé xay dung quy
dinh diéu chinh vé viéc kY quy ctia nguoi lao
dong theo dinh hudng sau day:

Ther nhat, sita doi khoan 2 Diéu 20 Bg
ludt Lao dong 2012 nhuw sau:

“.. 2. Yéu cau nguoi lao dong phai thuc
hién bién phap bao dam bang tién hodc tai san
khéc cho viéc thuce hién hop dong lao dong i
trieong hop quy dinh tai Piéu 20a BS ludt nay’”.

Thir hai, bo sung Piéu 20a Bé ludt Lao
dong 2012 (Ky quy dé dam bdo thiec hién hop
dong lao déng) véi cac ndi dung chinh nhie sau:

Nguoi st dung lao dong chi dugc yéu
cau ngudi lao dong ky quy dé dam bao viée
thuc hién hop dong lao dong néu ban chat
hoic diéu kién cong viéc doi hoi ngudi lao
dong chiu trach nhiém vé tién hodc tai san
cua nguoi st dung lao dong;

Chinh pht quy dinh cu thé danh myc cong
viéc ma ban chat hodc diéu kién cong viéc ma
ngudi st dung lao dong dugc phép yéu ciu
ngudi lao dong phai ky quy va miic tran ctia
vigc ky quy tuong tmg véi tirng cong viéc;

Tién ky quy cua ngudi lao dong phai
dugc ghi rd trong hop dong lao dong;

Thoi han ky quy cua ngudi lao dong t6i
da tuong g v6i thoi han hop dong lao dong;

Nguoi lao dong truc tiép hodc thong qua
nguoi st dung lao dong ndp tién ky quy vao
tai khoan tién ky quy duoc nguoi sir dung lao
dong mé tai cac t6 chirc tin dung (khong giao
tién cho nguoi sir dung lao dong);

Truong hop nguoi lao dong vi pham
hop ddng lao dong, ngudi stir dung lao dong
c6 quyén yéu cau ngin hang trich tai khoan
tién ky quy cua nguoi lao dong dé bu dap
thiét hai phat sinh do 16i ctia nguoi lao
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dong gay ra cho nguoi st dung lao dong.
Trong trudong hop nay, nguoi su dung lao
dong phai xuét trinh vin ban hoa giai voi
nguoi lao dong hoac ban an da co hi¢u luc
thi hanh cta toa an. S6 tién ky quy con lai
(néu c6) phai tra lai cho nguoi lao dong
trong thoi han 7 ngay lam viéc, ké tir ngay
chdm dut hop dong lao dong, néu tién
Ky quy khong du, ngudi lao dong phai ndp
bd sung. Trong trudng hop nay, cic nha
lam luét can nghién ctru cy thé hon dé ban
hanh cic nguyén tic va thu tuc huéng din
viéc xac dinh phan khau trir thiét hai hoic
tinh toan céc loi ich lién quan dén khoan
tién hodc tai san khac da ky quy dé co thé
bao vé duoc quyén va lgi ich hop phap cua
cac bén trong quan hé lao dong.
3. KET LUAN

Hop dong lao dong 1a hinh thirc phép 1y
dap tmg dugc nguyén tic “ty do khé udc”
ctia nén kinh té thi truong va yéu ciu phat
trién cua thi truong lao dong. Do do, ky quy
dé dam bao thyc hién hop dong lao dong can
duoc xem 12 mot “nhu cau” cua thuc té dé co
sy diéu chinh phtt hop vé mat phap luat. Boi
18, tuy giao két, thyc hién hop dong lao dong
cu thé duge xac dinh 14 trach nhiém cia tung
nguoi lao dong va nguoi st dung lao dong
nhung lao dong lai 1a van dé xa hoi can sy
quéan 1y ctia Nha nudc va thong qua hop dong
lao dong, Nha nudc c6 diéu kién dé thuc hién
t6t hon hoat dong quan 1y ciia minh. Mot sb
kién nghi duoc dua ra trong bai viét nay sé 1a
hudng hoan thién quy dinh cta phap luat vé
ky quy dé dam bao thyc hién hop ddng lao
dong, gdp phan quan trong trong viéc phat
trién quan h¢ lao dong ¢ Vi¢t Nam, tung
budc thiuc day sy hinh thanh va phat trién
lanh manh cua thi truong lao dong.
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